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defective condition is due to the direct act of the municipality itself, or a 
person whose acts are constructively its own, then no notice either actual 
or constructive need be shown. Jones v. Deering, 94 Me. 165. And as 
the duty of care and supervision of sidewalks imposed upon a municipality 
by its charter, requires it to take notice of the natural tendency of wooden 
sidewalks to decay, Furnell v. City of St. Paul, 20 Minn. 117, it was held 
liable by some courts for injuries caused by wooden walks which had be- 
come defective on account of age and consequent decay. City of Indian- 
apolis v. Scott, 72 Ind. 196; Denver v. Dean, 10 Col. 375. Constructive 
notice of a defect in a sidewalk will be presumed if it was such as to put 
a reasonably prudent man, whose business it was to look after the repairs, 
on inquiry to examine its condition, City of Joliet v. Walker, 7 111. App. 
267, or if it was openly and notoriously defective. Lindholm v. City of 
St. Paul, 19 Minn. 245. But if those constantly using a street failed to 
notice the defect it may be presumed that the municipal authorities had 
no notice of it. Broburg v. City of Des Moines, 63 la. 523. It may also 
be added that the municipality is not an insurer or guarantor of the safety 
of the highways, and consequently may not be liable for injuries even 
though the person injured was in the exercise of due care. Wilson v. 
Granby, 47 Conn. 59; Hunt v. New York, 109 N. Y. 134. That by the 
weight of authority cities are liable, even in absence of express statute to 
that effect, for injuries resulting from defects in highways amounting to 
negligence, while quasi-corporations, such as towns and counties are not, 
see Smith's Cases on Municipal Corporations, p. 119 note. 

Municipal Corporations — Sewer System — Negligence in Con- 
struction. — Hart v. City of Neillsville, 123 N. W. 125 (Wis.). — Where 
a municipality puts a sewer system in operation, having first duly adopted 
plans therefor, and the same is insufficient because of failure to exercise 
ordinary care in executing such plans, held that it was liable for injuries 
proximately caused to private property, without concurrence of contribu- 
tary negligence of the owner thereof. Winslow and Dodge. J. J., dissent- 
ing. 

The general rule is in accord with the above case and holds that a 
municipal corporation is liable for damages sustained by an individual 
from want of proper care, skill, and diligence on the part of the cor- 
poration in the construction of sewers. Woods v. City of Kansas, 58 Mo. 
App. 272 ; Barton v. City of Syracuse, 36 N. Y. 54. As the construction is 
the exercise of a merely ministerial function it must be performed with 
reasonable care and skill to avoid liability in case of injury. Langley v. 
Augusta, 118 Ga. 590; Van Pelt v. Davenport, 42 La. 308. It is also the 
duty of the municipality to keep the sewers in repair and for failure to 
do so, causing damage, it is liable. City of Savannah v. Spears, 66 Ga. 304. 
But the municipality is not liable for an error of judgment on the part of 
the authorities in locating or planning a sewer. Aicher v. Denver, 10 Col. 
App. 413; Keely v. Portland, 100 Me. 260. This rule, however, according 
to a number of authorities does not extend to exempt a municipality from 
liability for negligence in the adoption of a plan; so, where an obviously 
defective plan is adopted, the municipality is liable for the resulting dam- 
age. De Baker v. So. Cal. R. Co., 106 Cal. 257; Louisville v. N orris, 111 
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Ky. 903. Some courts hold that the adoption of such a plan is a judicial 
act for which the municipal authorities are under no common law liability. 
Darling v. City of Bangor, 68 Me. 108; Johnston v. Dist. of Col., 118 
U. S. 19. 

Sales — Conditional Sales — Destruction of Property — Liability of 
Purchaser. — National Cash Register Co. v. South Bay Club House 
Ass'n., 118 N. Y. Supp. 1044. — Held, that where the defendant gave a 
note for the price of a cash register under a contract of conditional sale, 
with reservation of title and before payments were made on the note, the 
defendants' club house and the contents, including the register, were de- 
stroyed by fire without defendant's fault, it is liable on the note. 

The weight of authority is that where personal property is sold and 
delivered to the vendee under an agreement that the title is to remain in 
the vendor until payment, the loss or destruction of the property while in 
the possession of the vendee before payment, without his fault, does not 
relieve him from the obligation to pay the price. Tufts v. Griffen, 107 
N. C. 47. But, on the other hand, it has been held in a case where a note 
was given with an agreement that title was to remain in the plaintiff 
until the note was paid that when the property in the defendant's posses- 
sion was destroyed without his fault the consideration for the note failed. 
Arthur & Co. v. Blackman, 63 Fed. 536. A fortiori it is well settled that 
where the property is lost through the negligence of the vendee he will be 
liable. Neally v. Wilhelm, 4 G. Green (la.) 240. But in the case of an 
optional sale an accidental loss of property, before the option to purchase 
is exercised, falls on the bailor. Strauss Saddlery Co. v. Kingman, 42 Mo. 
App. 208. 

Trusts — Constructive Trusts — Statute of Frauds. — Congregation 
Kehal Adah Jeshurum M'Yassy v. Universal B'ld'g. & Constr. Co., 119 
N. Y. Supp. 72. — Where a religious corporation, owning property about to 
be sold on the forclosure of a mortgage, held by a business corporation 
composed wholly of members of the former, entered into an oral agree- 
ment with the mortgagee in consideration of money paid on a prior un- 
executed contract and the mortgagor's promise not to bid or procure "bid- 
ders, that the mortgagee should bid in the property for the mortgagor's 
benefit and convey it to the mortgagor, it was held, that the mortgagee in 
an action to enforce the agreement, should not take advantage of the 
statute of frauds. Ingraham J., dissenting. 

The statute of frauds, making an express trust created by parol in- 
valid, has no application to cases where the law raises a constructive trust 
by reason of fraudulent acts and purposes in procuring title to land. Cross- 
man v. Keister, 23 111. 69. Thus, where the defendant orally agreed to act 
as agent for the plaintiff to buy certain land in the plaintiff's name but 
had the conveyance made out to himself, paid for it with his own money, 
and denied the agency, it was held that the defendant was liable to the 
plaintiff as trustee ex maleficio. Halsell v. Wise Country Coal Co., 19 Tex. 
Civil App. 564. But, there is much authority holding that the defendant 



